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the continued existence of these gecies nor resut in the adverse nodification of thar critical
habitat. Species for which the Servi ces previ oudy concl uded were likely to be j eopardized or
their critical habitatsadversely modified are presented in Table 4.

On April 27,1998, the Services met with EPA saff to di scuss the draft and EPA’ s concerns
regarding the precedence of ajeopardy biological opinion on threatened and endangered spedes
on their water quality criteriarule making process and their capacity to reppond to thereasonalde
and prudert alternatives presented in the draft opinion.

On October 29, 1998, EPA Region IX staff, in cooperation with the Offi ce of Science and
Techndogy in Washington D.C., submitted a proposal to the Services to modify the CTR as
proposed. Included in thi s proposa were draft agreements to change the scope of the CTR for
criteriafor mercury, selenium and pentachlorgphenol. Asproposed these commitmentsmade
signifi cant progress towards ameliorating the effects of the CTR. However, only the
Adminigrator of EPA has the authority to make modificationsto proposed rule making
Therefare, proposed modifications have yet to be completed.

Between October 1998 and March 17, 1999, EPA and Services staff worked together to resolve
isaues and devel op agreeable timelines and praceduresto amend the proposed action as propaosed
inthe August 5, 1997, vers on of the proposed CTR. On April 7, 1999, EPA sent the Servicesa
letter documenting the proposed madifications Services' daff utilized thes draft agreementsto
formulate revised reasonald e and prudent altemativesthat were presented to EPA in arevisad
draft jeopardy biological opinion, informally trangmitted to EPA on April 9, 1999.

Between April and August 2, 1999, and after review of the revised reasonabl e and prudent
dternatives, EPA and the Servi ces met on August 2, 1999, to discuss what further modifi cations
to the proposed action were necessary to remove the jeopardizing effects of the CTR. On
Septenber 14, 1999, EPA trarmsmitted a draft facamile copy o their prgposed modificationsto
the CTR for Services review.

Between August and December 16, 1999, EPA and Services saff continued to refine the
proposed modificationsto the CTR. After numerous di scuss ons between EPA and Services
staff regardi ng these modi fications, EPA re-submitted their final proposed modificati ons on
December 16, 1999. The Services have based thi s final opi nion on those modifications. The
fina modifi cationsto the proposed action are incorporated herein by reference in the following
“Descriptionof the Proposed Action”, and “Conclusions” sctions o thishiological opinion.

DESCRIPTION OF THE PROPOSED ACTION

EPA isissuing afinal rule on the CTR. Thisrulewill promulgate legally enforceable water
qual ity criteria for the sate of Cdiforniafor inland surface waters, encl osed bays and estuaries,
for all programs and purposes under the CWA. When completed these criteria are availabde to
the State for immediate adoption and subsequent use by the State and Regional Water Quality
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Control Boards (RWQCBS) for their use in permit writing and identification of impaired waters.
TheFinad CTR will aso Total Maximum Daily Loads (TMDL), Interim Permit Limits, Mixing
Zones and Variances

On August 5, 1997, EPA puldished a proposed rule on the CTR based onthe Administrator' s
determination that criteri awere needed in the State of Californiato meet the requi rements of
section 303(c)(2)(B) of the Clean Water Act of 1987, as amended (33 USC 1251 et seq.; CWA).
Thissection of the CWA requires Statesto adopt numeric water quality criteriafor priority taxic
pollutants for which EPA has issued CWA section 304(a) criteria guidance and whose presence
or discharge coud be reasonably expected to interfere with designated beneficial uses. Priority
toxic polluantsare identified in40 CFR Part 131.36; currertly, 126 condituentsare classified
as priority toxic pollutants

The CTR isimportant for severa environmental, programmatic and lega reasons. Control of
toxic pollutantsin surface watersis necessary to achieve the CWA'’ s gods and obj ectives. Many
of California’s monitored river miles, lake acres, and estuari ne waters have € evated | evel s of
toxic polluants Recent gudieson Cdifomiawater bodiesindicate thet elevated levelsof toxic
poll utants exist in fish tissue; this has resul ted i n the issuance of fishing advisories or bans. These
toxic pdlutants can be attributed to, among ather sources industrial and municipal discharges.
Toxic pollutants for which fish advisoriesexig include mercury and selenium, two priority
pollutants addressed in the CTR.

Water qudity sandardsfor toxic poll utants are i mportant to State and EPA eff ortsto address
water quality problems. Clearly established water qual ity goals enhance the effectiveness of
mary of the Stae’s and EPA’ swater programs including pemitting, coastal water quality
improvemert, fish tissue qudity protection, non-point ource cortrols drinking water quality
protection, and ecological protection. Numeric criteriafor toxic pol lutants all ow the State and
EPA to evaluae the adequacy of existing and potential control measuresto protect aquatic
ecosystemns and human heal th. Numeri ¢ criteriaa so provide a more preci se basis for deriving
water quality-based effluert limitations in National Pollutant Discharge Elimination System
(NPDES) permitsto contrd toxic pollutant discharges.

EPA, throughthe CTR, edablishes water quality criteria for toxic pollutants for inland surface
waters, enclosed bays, and estuariesin the State of Califarnia. These numeric water quality
criteria for priority toxic poll utants are necessary to ful fill the requirements of section
303(c)(2)(B) of the CWA. The CTR aso authorizes a compliance schedule provision in the
preambl e allowing the RWCQB' sto give exiding dihargersup tofive yearsafter their first
permit renewal following the final CTR to come i nto compliance. The maxi mum time that the
CTR dlowsfor acompliance schedule isten years after the adopti on of the fina rule, regardl ess
of how mary years dter the find rule the fird permit renewal occurred.

EPA‘s publication of the final CTR will fill agap inCalifornia water quality standards. This gap
isthe result o litigationby several dischargers who sued the California State Water Resources
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Control Board (SWRCB) over whether the SWRCB adopted i ts statewide water quality control
plansfor inland surface waters, enclosed bays and estuariesin compliance with State law. The
SWRCB'’ swater quality cortrol pganscontaned water quality criteriafor many priority toxic
pollutants. The California Superior Court for the County of Sacramento issued itsfinal decision
in favor of the plaintiffsin March 1994. In July 1994, the Court ordered the SWRCB to rescind
the two water qua ity control pl ans, and the SWRCB formal ly did so in September of 1994. The
State of Califarniaiscurrently without numeric water quality criteriafor these priarity toxic
polluantsas required by the CWA, recesstatingthisactionby EPA. The State of Califarniais
alsoin theprocessof readopting itsstatewide water quality contrd plans. When Califomia
completesits readoption process, and EPA approves the State plans, the Federal standards will no
longer be needed.

Inthe interim, when these proposed Federd criteria take effect they will create legdly applicabe
water quality criteriain Califomiafor inland surface weters enclosed baysand eguaries, for all
programs and purposes under the CWA. This proposed rul e does not change or supersede any
criteriatha wereprevioudy pramulgated for the State of Californiaincluding those promugated
in the Nationa Toxi cs Rule (NTR), as amended (Water Qual ity Standards; Establi shment of
Numeric Criteriafar Priority Toxic Pdlutants, 57 FR 60848, December 22, 1992; and the NTR
as amended by the Administrative Say of Federal Water Quality Criteriafor Metals and Interim
Final Rue, Water Quality Standards Establishment of Numeric Criteriafar Priority Toxic
Pollutants; Sates Compliance Revison of MetalsCriterig 60 FR 22228, May 4, 1995 (referred
toasthe “NTR, as amended”). These criteria are footnated in the table in the final CTR, 0 that
readers may seethe criteriaprevioudy promulgated inthe NTR, as amended, together with the
new proposed criteria. The CTR when finalized will not change or supersede federally approved,
date-adopted, ste-gpecific objectives.

Water Quality Criteria Overview

Section 303 of the CWA mandates that States adopt water qual ity standards to restore and
maintain the chemical, physcal, and biologcal integrity of the Nation's waters Water quality
standardsconsst of beneficial usesdesignated for ecific water badies and water quality criteria
necessary to protect uses. Water quali ty criteriamay be numeric, for example 9 pg/L of copper,
or narrative, such as “notoxics intoxic amounts”

Inorder to avoid confud on, it must be recogni zed that the CWA usestheterm “criterid’ intwo
separate ways. In sction 303 of the CWA, the term“criteria’ is part of the definition of awater
quality standard. “Criteria” refers to the ambient component of the water quality standard
contained in gate or Federal law. However, section 304(a) of the CWA directs EPA to publi sh
water quality “criteria’ guidance which encompass scientific assessments of the health and
ecologcal effectsof variouspollutants lided pursuant to section 307(a) of the CWA and which
are used to suppart development of ambient criteria as part of the water quality standards. CWA
section 304 () criteri aguidance are developed using Guidelines far Deriving Numerical National
Water Quality Criteria for the Protection of Aquatic Organignsand their Uses (Natioral




Ms. FdiciaMarcus 9

Guidelines) and are based on the results of toxicity tests conducted with organismsthat are
sengiti ve to specific toxicants. These section 304(a) criteriaare intended as guidance only and
haveno bindingeffect. 1ncontrast, the amhient criteria adopted by EPA pursuant to section 303
of the CWA are legally enforceale.

These legally enforceable criteria adopted pursuant to section 303 are based on: (1) the 304(a)
criteriaguidance; (2) 304(a) criteria gudance modified toreflect site-specific conditions; or (3)
other scientifically defersible methods EPA gudance asdescribed in the Water Quality
Standards Handbook, allows gates to estaldish water quality criteria/dbjectives on a dte-gecific
basisto reflect loca conditions. EPA requiresthat a scientificall y justifiabl e method be

empl oyed in deriving site-specific criteria. The method must be cons stent wi th the assumpti ons,
rationale, and irit of the National Guidelines

Modifications to the Final CTR

Based on the Services April 9,1999, revised draft biological opinion EPA submitted the
following proposed modifications to the CTR intheir December 16, 1999, letter to the Services
These madifications will be incorparated by reference into section M of thepreamble of EPA’s
fina promulgati on of the CTR. They are recorded here to reflect EPA’ s agreed-upon
modifications to the proposed CTR.

l. EPA M odifi cations Addressing the Services April 9, 1999 draft Reasonable and Prudent
Alternati ves for Sdl enium:

A. EPA will reserve (not promulgate) the proposed acute aguatic | ife criterion for sl enium
inthefina CTR.

B. EPA will revi se its recommended 304 (a) acute and chroni c aquatic life criteriafor
selenium by January 2002. EPA will propose revised acute and chronic aquatic life
criteria for selenium i n Californi aby January of 2003. EPA wil | work in close
cooperation with the Services to evaluate the degree o pratection afforded tolisted
species by the revisonsto these criteria. EPA will solicit public comment on the
proposed criteria as part of its rulemaking process, and will takeinto account all available
information, including the information contained inthe Services' Opinion, to endure that
the revised criteriawill adequaely protect federdly liged species |f the revised criteria
are less gringent than those proposed by the Services inthe Opnion, EPA will provide
the Services with abiol ogical evaluation/assessment on the revised criteria by the time of
the propaosal to allow the Services to compete a biological opinion on the proposed
selenium criteriabefare promulgating final criteria. EPA will provide the Services with
updatesregarding the statusof EPA’srevison dof the criterion and any draft biological
evaluation/assessment associaed with the revison. EPA will promugate final criteriaas
soon aspossible, but no laer than 18 months, after proposal. EPA will cortinueto
conault, under sction 7 of ESA, with the Services on revisionsto water quality standards



Ms. FdiciaMarcus 10

contained in Basin Pl ans, submitted to EPA under CWA section 303, and affecting
waters of Califarnia containing federally liged speciesand/ar their habitats. EPA will
annual ly submit to the Servicesalist of NPDES permits due for review to a low the
Servicestoidentify any potential for adverse effects on liged speciesand/ar their
habitats. EPA will coordinate with the Services on any permits that the Services identify
as having potertial for adverse effectson liged spedes and/or their hahitat in accordance
with procedures agreed to by the Agenciesin the draft MOA published in the Federal
Register at 64 FR 2755 (January 15, 1999) or any madificationsto those procedures
agreed to inafinaized MOA.

EPA will utilize exi gting inf ormation to identify water bodi esimpaired by s eniuminthe
Sateof California. Impared isdefined aswater bodiesfor which fish or waterf owl
consumption advisoriesexig or where water quality criterianecessary to protect federdly
listed gpeciesare na met. Pursuant to Section 303(d) of the CWA, EPA will wark, in
cooperation with the Services, and the State of Californiato promote and develop
strateg es to idertify sources of selenium contamination tothe impaired waer bodies
where federd ly i sted species exi &, and use existi ng authori ties and resources to identi fy,
promote, and i mplement measuresto reduce sdenium loading into the r habitat. (Seealso
“Other ActionsB.” below.)

EPA M odifi cations Addressing the Services April 9, 1999 draft Reasonable and Prudent
Alternati ves for Mercury:

EPA will reserve (not promulgate) the proposed freshwater and saltwater acute and
chronic aquatic life criteriafor mercury in the final CTR.

EPA will pramu gate a human health criterion of 50 ng/l or 51 ng/l asdesignated within
thefina CTR for mercury only where no more restrictive federdly-approved water
guality criteriaare now in place (e.g., the promulgation will not affect portionsof San
Francisco Bay).

EPA will revi se its recommended 304(a) human health criteria for mercury by January
2002. EPA will propose revised human hedl th criteriafor mercury in Californi a by
January 2003. These criteriashould be suffici ent to protect federal ly li sted aquati ¢ and
aquati c-dependent wildlife species. EPA will work in cl ose cooperation with the Services
to evaluate the degree of protection afforded to federally listed eciesby the revised
criteria EPA will sdicit public comment onthe proposed criteria aspart of its
rulemaking process, and wil | take i nto account all avail able information, i ncluding the
informaion contained in the Services Opinion, to enaure that the revised criteria will
adequately protect federally lided spedes. If the revised criteria are less gringent than
those proposed by the Servicesin the Opi nion, EPA will provi de the Services with a
biological eval uation/assessment onthe revised criteria by the time of the proposal to
allow the Servicesto conmplete ahiologcal opinionon the proposed mercury criteria
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before promul gati ng final criteria. EPA will provi de the Servi ces with updates regardi ng
the status of EPA’ s revision of the criterionand any draft bidogical

eval uation/assessment associaed with the revison. EPA will promugate final criteria as
soon aspossible, but no laer than 18 months, after proposal. EPA will cortinueto
conault, under =ction7 of ESA, with the Services on revisionsto water quality standards
contained in Basin P ans, submitted to EPA under CWA section 303, and affecting
waters of Califarnia containingfederally liged speciesand/ar their habitats. EPA will
annua ly submit to the Servicesalist of NPDES permits due for review to allow the
Services toidentify any potential for adverse effects on liged speciesand/ar their
habitats. EPA will coordinate with the Services on any permits that the Services identify
as having potertial for adverse effectson liged spedes and/or their hahitat in accordance
with procedures agreed to by the Agenciesin the draft MOA published in the Federal
Register at 64 FR 2755 (January 15, 1999) or any madificationsto those procedures
agreed to in afinalized MOA.

EPA will utilize exi sting information to identify water bodi esimpaired by mercury in the
Saeof California. Impared isdefined aswater bodiesfor which fish or waterf owl
consumption advisoriesexig or where water quality criterianecessary to protect federdly
listed gpeciesare na met. Pursuant to Section 303(d) of the CWA, EPA will wark, in
cooperation with the Services, and the State of Californiato promote and develop
strateg es to idertify sources of mercury contamination to the impaired water bodies
where federally |i sted species exi &, and use existi ng authori ties and resources to identify,
promote, and i mplement measuresto reduce mercury |oading into their habitat. (Seealso
“Other ActionsB.” below.)

EPA promulgated a new mare sndtive analytical method for measuring mercury (see 40
CFR Part 136).

EPA M odifi cations Addressing the Services April 9, 1999 draft Reasonable and Prudent
Alternaives for Pentachl orophenol (PCP):

By Marchof 2001, EPA will review, and if necessary, reviseits recommended 304(a)
chronic aquatic life criterion for PCP suffi cient to protect federally listed speci es and/or
their critical habitats. Inreviewing this criterion, EPA will generate new information on
chronic sub-lethal toxicity of commercia grade PCP, and the i nteracti on of temperature
and dissaved oxygen, to protect early lifestage salmonids If EPA, revisesits
recommended 304(a) criterion, EPA will then propose the revised PCP criterion in
California by March 2002. If the proposed criteri on is less protecti ve than proposed by
the Servicesintheir Opinion or i f EPA determines that a proposed criterion i s not
necessary, EPA will provide the Services with abiologica evaluation/assessment by
March 2002 and will reinitiate corsultation. EPA will keep the Servicesinformed
regarding the statusof EPA’ sreview of thecriterionand any draft bidogical

eval uation/assessment associaed with the review. If EPA proposes arevised PCP
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criterion by M arch 2002, EPA will promul gate afinal criteri on as soon as possible, but no
later than 18 months, after proposal.

B. EPA will continue to use exiging NPDES permit information to identify water bodies
which contain permitted PCP dischargesand Comprehensive Environmental Response,
Compensati on, and Liability Act (CERCL A) and Resource Conservati on and
Reclamation Act (RCRA) sitesthat potentially contribute PCP to surface waters. EPA,
in cooperati on with the Services, will review these di scharges and associated monitoring
data and permit limits to determine the potential for the discharge to impact federally
listed gpeciesand/ar critical habitats. If dischargesare identified that have the potertial
to adversdly affect federaly listed speci es and/or critica habitat, EPA wil | work with the
Services and the State of Califarnia to address the patential effects tothe ecies. EPA
will give priarity to review data for freshwater bodieswithinthe range of federally lided
salmonidsthat currently lack a MUN deggnation as ecified inthe Regional Water
Quality Cortrol Boards Basin Plans

V. EPA M odifi cations Addressing the Services April 9, 1999 draft Reasonable and Prudent
Alternati ves for Cadmium:

EPA will develop a revison to its recommended 304 (@) chronic aguatic life criterion for
cadmiumby January 2001 to ensure the protection of federally listed speciesand/or critical
habitatsand will propose therevised criterion in Californa by January 2002. However, if EPA
utilizes the revi sed metals criteria mode referred to bel ow (see V.C.), EPA will develop a
revigon toits recanmended 304(a) criterion by January 2002 and will propose the revised
criterionin Califomia by January 2003. EPA will solicit public comment onthe proposed
criteria as part of its rulemaking process, and wil | take i nto account all avail able information,
including the information contained in the Services Opinion, to ensure that the revised criterion
will adequately protect federally lided spedes. If the revised criterion islessstringent than that
proposed by the Servicesin the Opinion, EPA will provide the Services with a bidogical

eval uation/assessment onthe revised criterion by the time of the proposal to allow the Services to
compete abiolagical opinionon the proposed cadmium criterion before promul gating final
criteria. EPA will provi de the Servi ces with updates regardi ng the status of EPA’ s revis on of
the aritenion and any draft bidog cal eval uation/assesment associaed with the revison. EPA
will promulgate final criteria as soon aspossible, but no later than 18 months, after proposal.
EPA will continue to consult, under section 7 of ESA, with the Services onrevigonsto water
quality standards contained in Basin Pl ans, submitted to EPA under CWA section 303, and
affecting watersof Califomia containing federally listed gpeciesand/ar their habitats. EPA will
annually submit to the Services alist of NPDES permitsdue for review toallow the Servicesto
identify any potential for adverse effects on liged speciesand/ar their habitats. EPA will

coordi nate with the Services on any permitsthat the Servi cesidentify as having potenti a for
adverse effects on listed species and/or thei r habitat i n accor dance with procedures agreed to by
the Agenciesin thedraft MOA published in the Federal Register at 64 FR 2755 (Januay 15,
1999) or any modifi cati ons to those procedures agreed to in afina ized MOA.
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V. EPA M odifi cations to Address the Services April 9, 1999 draft Reasonable and Prudent
Alternati ves for Dissolved M etd s

A. By December of 2000, EPA, in cooperati on with the Services, will develop sedi ment
criteriaguidelinesfor cadmium, copper, lead, nickel and zinc, and by December of 2002,
for chromium and silver. When the above gudance for cadmium, copper, lead, nickel
and zinc i s completed, Region 9, in cooperati on with the Services, will draft
implementation guidelines for the State of Califomiato protect federally liged threatened
and endangered geciesand critical habitat in California

B. EPA, in cooperation with the Services will issue aclarificationto the Interim Guidance
on the Determination and Use of Water -Effect Ratios for Metals (EPA 1994) concerning
the use of cdcium-to-magnesum ratiosin laboratory water, which can reault in inaccurate
and under-protecti ve criteriava ues for federa ly li sted species consdered in the
Services' gpinion. EPA, in cooperationwiththe Services will dsoisaue a clanfication to
the Interim Guidance addressing the proper acclimation of test organi sms prior to testing
in applying water-effect ratios(WERS).

C. By June of 2003, EPA, in cooperation with the Services, will develop arevised criteria
cal culation model based on best available science for deri ving aguatic life criteria on the
basis of hardness (calcium and magnesium), pH, a kal inity, and dissolved organi ¢ carbon
(DOC) for metds This will be donein conjunction with* Other ActionsA.” below.

D. In certain instances, the State of Californiamay develop site-specifi ¢ trandators, using
EPA or equivalert stateftribe gudance, to translae disolved metals criteriainto tatal
recoverable permit limits A translator isthe raio of disolved metal to tatal recoverakde
metal in the receiving water downstream, froma discharge. A Ste-ecific translator is
determined on gte-specific effluent and ambient data.

Whenever athreatened or endangered species or critica habitat is present withi n the
geographi ¢ range downstream from a discharge where a State developed trandator wil | be
used and the conditions listed below exist, EPA wil | work, i n cooperation with the
Services and the State of California, to use available ecological safeguards to ensure
pratection of federally listed geciesand/ar criticd habitat. Ecdogical safeguards
include: (1) sediment gui delines; (2) biocriteria; (3) bioassessment; (4) eff luent and
ambient toxicity testing; or (5) resdue-based criteriain shel Ifish.

Conditionsfor use of ecosystem safeguards.

1. A water body islided as impaired on the CWA section 303(d) list due to elevated
metal concentrations in sediment, fi sh, shellfish or wildlife; or,

2. A water body receives mine drainage; or,
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3. Where particul ate metals compose a 50% or greater component of the total metal
meadured ina downgreamwater body in which apermitted discharge (subjec to
trandator method =l ection) isproposed and the dislved fraction isequd to or within
75% of the water quality criteria.

Whenever athreatened or endangered speciesis present downstream from a di scharge
where a State developed trandator will be used, EPA wil | work with the permitting
authori ty to ensure that appropriate i nformati on, which may be needed to cal culate the
translatar in accordance with the applicable guidance, will be obtained and used.
Appropriaeinformation inc udes.

1. Amhient and effluent acute and chronictoxicity data;

2. Bioassessment data; and/or

3 Ananaysisof the potentid effects of the metd susing sediment guideines,
biocri teriaand resdue-based criteriafor shellfi sh to the extent such guidelines and
criteria exist and are appli cabl e to the receivi ng water body.

EPA, in cooperation with the Services will review these discharges and associated
monitoring data and permit limits, to determine the potertial for the discharge toimpac
federally listed speci esand/or critica habitats. If di scharges are identified that have the
potential to adversely affect federally listed species and/or critical habitat, EPA will work
with the Services and the State of Californiain accordance with procedures agreed to by
the Agenciesin the draft MOA published in the Federal Register at 64 FR 2755 (January
15, 1999) or any modifications to those procedures agreed to in afinalized MOA.

Other Actions

A.

EPA will initiate aprocessto devd op a rational methodol ogy to derive site-specific
criteriato protect federally liged threatened and endangered ecies including wildlife,
in accordance with the draft M OA between EPA and the Services concerning section 7
consul tati ons.

EPA wil | use exi gting inf ormation to identify water bodi esimpaired by mercury and
seniuminthe Sate of Cdifornia “ Impaired” isdefined aswater bodiesfor which fish
or waterfowl consumptionadvisoriesexig or where water quality criterianecessary to
pratect the above Peciesare nat met. Pursuant to Section 303(d) of the CWA, EPA will
work with the State of Cdiforniato promote and develop strat egies to identify sources of
selenium and mercury contamination to the impaired water bodies where federally liged
species exist, and use exi sting aut horiti es and resources to i dentify, promote, and
implement measuresto reduce selenium and/or mercury loading intotheir habitat (e.g.,
San Joaquin River, Sdton Sea Cache Creek, Lake Nacimiento, Sacramento - San
Joacuin Deltaetc.). EPA will work closely with the Services on individual TMDL s to
avoid del ays associated with approva s of these actions. (See a so Selenium C. and
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Mercury D., above.)

The Servicesin our finalizati on of this biologica opinion have formalized and refined the
preceding agreemerts into non-discretionary terms and conditionspresented in the “Incidental
Take Statement” section of thisdocument. The Serviceswhere necessary have included
additional language insome areas of these agreemerts to ersure that these agreementsimeasures
are enforceable.

Impementation of the CTR

Inthe CTR, EPA proposes numeric water qual ity criteriawhich, when combined with the
designated uses for water bodies selected by the State, create water quality sandards. These
standards are applied to dischargers through imp ementation procedures adapted by the State.
Subsecti onsincluded i n the i mplementation schedule of the CTR include the devel opment of
Total Maximum Daily Laads (TMDL), Interim Permit Limits Mixing Zones, and Variances
The promulgation of the CTR isaFedera action and therefore al| aspects of itsimplementation
are subject to consultation requirements pursuant to section 7 of the Act. The State's adoption
and implementation of the CTR mud be approved by EPA and ae therefore alo subject to
section 7 consutation requrementsas part of EPA approval.

Wet Weather H ows

A wet weather paint source meansany discernibe confined and discrete conveyance from which
pollutants are, or may be, discharged asthe result of awet weather event. For the purposes of the
CTR these discharges include only: discharges of storm water from amunicipal separate storm
sewer asdefined at 40 CFR § 122.26(b)(8); storm water discharge associaed with industrial
activity as defined at 40 CFR § 122.26(b)(14); discharges of storm water and sanitary
wastewater (domestic, commercial, and industri al) from a combined sewer overflow; or any storm
water discharge for which a permit i s required under § 402(p) of the CWA. NPDES permitsfor
wet weather point source dischargesmud include limits necessary to implement applicable water
guality standards, through application of waer qudity-based effluert limits(WQBELs). When
the CTR rulemaking process isconplete, these criteriawill be used to determine water quality
standards in Californiaand will therefare be the bags far WQBELs in NPDES permitsfor wet
weather pant saurces Whereit isinfeasibe to expressWQBEL sas numeric limits for wet
weather discharges, best management practices (BMPs) may be used as WQBELSs It is
anticipated that WQBELSs including those necessary to meet thecriteria st forthin the CTR,
will be expressed as BMPsin wet weather di scharge NPDES permits when the permitting
authority determinesthat it isinfeasble to expressWQBEL asnumeric limits.

Schedu es of Comgiance

The CTR provides that compliance schedules may take up to five years to meet new or more
stringent effluent limitations and in caseswhere EPA has recently approved site-specific criteria,
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the criteria contained within the CTR may nat be reached for up to 10 years All Ste-gecific
criteria must be approved by the EPA and are therefore subj ect to consultati on pursuant to section
7 of the Act.

DESCRIPTION OF THE ACTION AREA

The CTR coverssurface waters in California, which are waters of the United States, and which
have been designated asinland surface watersor enclosed bays and estuaries These include all
watersheds with thar rivers streams chamels lakes ponds, enclosed bays and estuariesin
California. Oceanwater isnot covered by the CTR, because the State of Californiad ready hasa
valid statewide plan to control ocean water quality. This proposed rule does not change or
supersede ary criteria previously promulgated far the State of Califomiainthe NTR, as
amended. This proposed rule isnot intended to apply to waters within Indian Country (sic).

The CTR isastatewide rulemaking process promulgati ng water quality criteria for adl parts of
California, with limited exceptions where water quality criteriahave been adopted for specific
water bodies For instance, the seleniumcriteria for the San Franciso Bay have already been
promulgated under the NTR. For acomplete lig of such exceptionssee footnotes*o” through “t”
to thetable listing all priority toxic pdlutantsin the CTR itself.

Water quality criteria previoudy promulgated within the NTR (but not previ ousy consulted on)
are considered inthis goinion for adequacy of protection of lided spedes. EPA has nat provided
the Services with alist of waers for which the CTR doesnot apply and therefare, the Services
have cons dered a | waters within the State equally.

SPECIES DESCRIPTIONS
Aleutian Canada Goose (Branta canadensis leucoparia)
Species Description and Life History: The Al euti an Canada goose was li sted as threatened on

December 12, 1990 (55 FR 51112). This subspecies was origina ly cl assified as endangered on
March 11, 1967.

The Aleutian Canada goose can be di stinguished from most other subspecies of Canada geese by
their small size (only cackling Canadageese are small er) and aring of white feathersat the base
of the bl ack neck in birds older than 8 months. L akes, reservoirs, ponds, | arge marshes, and
flooded fields are used for roosting and loafi ng (Grinnell and Miller 1944, USDI-FWS 1982a).

Foraging Ecology: Aleutian Canada geese forage in harvested corn fi elds, newly planted or
grazed padures, a other agricultural fields(e.g., rice subble and green barley).

Histori c and Current Distribution: Higtori cdl ly, Aleuti an Canada geese wintered from British




